INTRODUCTION
Religious exemptions have already undermined women's rights. Now exemptions threaten gays and lesbians. The Constitution protected women's equality and liberty until religious exemptions eroded them. Now that LGBT individuals have finally attained the goal of marriage equality, religious exemptions threaten to diminish their hard-earned constitutional right. For this reason, it is past time to reject the religious-exemption theory of religious liberty, which privileges religion over civil and constitutional rights, in favor of neutral laws that govern all.
Religious exemptions pervade American law in numerous ways that are harmful to civil rights. In this essay, I identify three types of religious exemptions-arbitrary, categorical, and hidden-that first developed to restrict women's rights and now threaten LGBT equality.
I. DEFINING THE THREE EXEMPTIONS:
ARBITRARY, CATEGORICAL, AND HIDDEN Burwell v. Hobby Lobby and the Religious Freedom Restoration Act (RFRA) embody the "arbitrary exemption" theory of religious freedom, which assumes that individuals are usually entitled to follow their own consciences instead of the law. 1 Whenever an individual (or now a corporation) doesn't agree with a law, he seeks a personal exemption from the court or legislature, or sometimes the executive. He may receive it, or not; the outcome depends upon the arbitrary choices of judges and politicians who decide which exemptions they prefer. Freeing religious employers from the demands of the Affordable Care Act (ACA) in Hobby Lobby was an arbitrary exemption.
The "categorical exemption" theory of religious freedom is best represented by Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC. By identifying a ministerial exception to the First Amendment, Hosanna-Tabor created a huge religious zone where the employment laws do not apply and individuals lose their constitutional and statutory rights. 2 Exempting a whole category of American life from the laws that should govern everyone is inconsistent with maintaining equality and liberty for all. This categorical exemption is particularly dangerous to women and LGBT people because the world's religions have consistently opposed women's and LGBT rights.
"Hidden exemptions" are hiding in plain sight. The term refers to the religion-based laws that pretend to be neutral but instead impose a majority religion on everyone else. Religion-based laws exempt religious individuals from neutral laws they would otherwise be obligated to follow. When Representative Henry Hyde successfully restricted abortion funding for [Vol. 7 poor women because his faith taught him that no woman should ever have an abortion, for example, he exempted himself and his co-religionists from the laws that properly protect women's health. 3 Religion-based laws like the Hyde Amendment should be invalidated under the Establishment Clause of the First Amendment. Instead, in Harris v. McRae, the Court denied an Establishment Clause-based challenge to the Hyde Amendment. 4 The Court provided the anti-abortion forces with a hidden exemption when it refused to recognize that religion was the only reason for the amendment's passage. Abortion opponents then became exempt from laws protecting abortion rights.
The same-sex marriage bans were also hidden exemptions; all arguments against marriage equality were religious ones. 5 The Supreme Court finally rejected the religious rationale for marriage in favor of neutral constitutional principles when it recognized a constitutional right to samesex marriage in Obergefell v. Hodges. 6 One hidden exemption, which long allowed religions to impose their own beliefs about marriage, has finally disappeared.
Just as they did after women briefly achieved religion-neutral reproductive freedom, however, the arbitrary and categorical exemption proponents have come out with a vengeance to restrict LGBT rights by any means they can. The story of women's rights confirms that arbitrary, categorical, and hidden religious exemptions all serve one purpose: to promote powerful religions at the expense of civil and constitutional rights.
LGBT rights can rise only if exemptions fall. Hobby Lobby is the most recent example of an arbitrary exception, as I explain in the next section.
II. THE ARBITRARY EXEMPTION THEORY OF RELIGIOUS FREEDOM:
RFRA AND HOBBYLOBBY
A. Background on the Law ofArbitrary Exemptions
The arbitrary exemption theory of religious freedom rests on the idea that actors are usually entitled to follow their own consciences instead of (2015) .
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the law. This theory is best exemplified by state and federal RFRAs, which allow individuals, and now corporations, to claim exemption from neutral laws of general applicability.
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The Supreme Court powerfully presented the appropriate, nonexemption model of religious liberty in Employment Division v. Smith, when it ruled that every citizen must obey neutral laws of general applicability. 8 To allow every religious citizen an exemption-excuse to disobey the law, the Court ruled, would "permit every citizen to become a law unto himself." 9 When every citizen becomes a law unto himself, there is no law left to protect anybody from harm, and law becomes ad hoc. That is the central problem with the arbitrary exemption theory of the First Amendment.
In response to Smith, a coalition of religious groups immediately and vigorously protested the idea that they should be subject to neutral laws.' 0 In response to the political power religions have, Congress passed RFRA, which allows persons to challenge any laws that they allege substantially burden their religion." Once a substantial burden exists, the government must meet the most difficult standard in constitutional law, namely to prove that it used the least restrictive means of fulfilling a compelling government interest.
1 2 RFRA's "arbitrary exemption" theory of religious freedom-that religious freedom is best served by entitling persons to claim exemptionsis thus based on the notion that religions do not have to follow neutral laws.
B. How Arbitrary Exemptions Hurt Women's Rights
Unfortunately, Congress is not the only actor that gives RFRA-like religious exemptions. President Obama similarly succumbed to religionbased political pressure about the contraceptive mandate of the Affordable Care Act (ACA). The ACA originally exempted purely religious employers like houses of worship from its requirements, but otherwise applied the contraceptive regulations to both for-profit and nonprofit religious Id. at 879.
employers. 13 Then the nation's Catholic bishops and other religious employers like the University of Notre Dame accused the administration of conducting a war on religious freedom (i.e., on their exemption model of religious freedom, which holds that religions are above the law). 14 Obama immediately accommodated them and, in the name of religious freedom, gave the religious nonprofits an exemption from the contraceptive mandate.
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One exemption always slides down the slippery slope to the next. The for-profits owned by religious individuals then wanted what the nonprofits received from President Obama. They got it by bringing their RFRA case to the Supreme Court. The Court ruled that the corporate owners' religion was substantially burdened by the ACA, assumed a weak governmental interest in women's equality, and found that applying the mandate to for-profits was not the least restrictive means of meeting the government's goal of contraceptive coverage. 16 The government failed the least restrictive means test because the nonprofits' exemption was less restrictive than requiring employers to provide insurance coverage directly to their employees. The contraceptive exemptions cost women their constitutional equality and liberty. LGBT rights are next. As illustrated by Congress's RFRA and President Obama's accommodation of the nonprofits, the arbitrary exemption theory of religious freedom can be pursued either by broad RFRAs or by writing religious exemptions into other laws. In all the situations described below, someone is seeking an exemption in order to discriminate against gays and lesbians in general and marriage equality in particular.
C. The Next Threat: LGBT Rights
Over the past twelve years, marriage equality gradually became legal, state-by-state. Across the country, arbitrary exemption advocates repeatedly sought to remove themselves from obligations to obey the neutral laws of marriage. That exemption campaign intensified in the wake of Obergefell v.
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Hodges. Three exemptions are particularly pernicious, namely allowing government employees to deny marriage licenses, permitting adoption agencies to place children with heterosexual couples only, and giving commercial businesses the right to refuse LGBT customers. State and federal laws should protect access to justice, the right to marriage, and antidiscrimination norms. Battling over and granting exemptions undermines those core values and defeats the rule of law.
Government Employees.
Some would argue that the most fundamental job of democratic government is to provide citizens with equal and fair access to public resources. In the pro-arbitrary exemption climate, however, state and municipal marriage clerks who religiously oppose same-sex marriage asserted their right to refuse marriage licenses to qualified applicants. Like the contraception exemption in Hobby Lobby, the marriage exemption (which pretends to protect religious freedom) is selective and arbitrary. It denies a group of citizens their constitutional right to marry and the protection of the neutral laws. Further proof that the exemptions are arbitrary is that the religious freedom of members of the LGBT community is never considered-just as women's religious freedom was never considered in Hobby Lobby.
Adoption
In his two decisions about same-sex marriage, Justice Kennedy eloquently explained the importance of marriage equality to the children of LGBT parents, who are frequently adopted. 27 The Defense of Marriage Act, he wrote, "humiliates tens of thousands of children now being raised by same-sex couples," and brings them financial harm. 28 All parties agree, he wrote in Obergefell, that "many same-sex couples provide loving and nurturing homes to their children, whether biological or adopted. [Vol. 7 on gay adoption had just been lifted. 33 So it goes. Whenever a hidden exemption disappears (here the religion-based ban on same-sex adoption), arbitrary exemptions pop up to take its place. Although the Florida Senate declined to vote on the bill, 34 the adoption battle is far from over. Led by Catholic Charities, religious adoption agencies have long defended their religious right to refuse child placement to same-sex couples.
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They have a friend in the Chief Justice of the United States. Unfortunately John Roberts, himself the father of adopted children, encouraged the arbitrary exemption strategy in dissent in Obergefell. Teeing up a prolonged religious exemption strategy for litigants, the Chief Justice wrote:
Hard questions arise when people of faith exercise religion in ways that may be seen to conflict with the new right to samesex marriage-when, for example, a religious college provides married student housing only to opposite-sex married couples, or a religious adoption agency declines to place children with same-sex married couples . . . There is little doubt that these and similar questions will soon be before this Court.
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Arbitrary exemptions arise from all sources and appear in all sizes and shapes. The Chief Justice's rhetoric again confirms my point-whenever a religion-based law like marriage inequality disappears, the law's religious proponents will seek an arbitrary way to redo it. The fact that a chief justice-or a president-backs a religious exemption makes it no less arbitrary.
Like adoption, insurance is a huge battleground for LGBT rights opponents, who argue they should not provide insurance to same-sex 
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Alabama Civil Rights & Civil Liberties Law Review spouses, children, or even the individual employee. 37 As in adoption services, children are the new frontier. Providing services to children of same-sex couples may contradict the conscience of religious opponents of marriage equality. Recently a lesbian couple in Michigan sought treatment from Dr. Vesna Roi, a pediatrician with nineteen years experience, because they respected her holistic practice. The respect was not mutual. After "much prayer," Roi decided she wouldn't treat the child because she disapproved of the mothers' marriage. 38 "You're discriminating against a baby?" one mother said. "It's just wrong." 39 Although 22 states have laws prohibiting doctors from discriminating on the basis of sexual orientation, Michigan does not. 40 Moreover, as noted above, Michigan explicitly allows religious adoption agencies to discriminate against same-sex couples. 41 Why should the state care about pediatricians?
News stories haven't related any details of Dr. Roi's religion, only noting that she prayed before she refused service. 42 Roi later wrote a letter to the couple telling them: "I felt that I would not be able to develop the personal patient doctor relationship that I normally do with my patients." 43 Under the arbitrary exemption theory and RFRA-type statutes, that is all that counts. Children's needs are trumped by conscience. Similar to Dr. Roi, counseling students have argued a religious right to attempt to convert homosexuals to heterosexuality. 44 They are part of a growing trend to exempt all businesses from laws protecting customers. services to gay and lesbian couples. 5 1 An Oregon religious freedom group tried to get an initiative on the ballot allowing florists, bakers, and others the right to refuse services for same-sex marriages. 52 The Kansas House passed legislation allowing religious employers to refuse services or employment benefits related to same-sex marriage. 53 Arizona Governor, Jan Brewer, vetoed legislation allowing denial of services to 5 ays and lesbians as an exemption to the public accommodations laws. Tennessee, Idaho, and South Dakota considered similar bills allowing religious businesses to discriminate. 55 Mississippi had an extended debate whether its state RFRA allows corporations to refuse goods and services whenever they like. 56 Arkansas considered a "conscience protection" measure as a shield for discrimination against gays and lesbians; similar measures were debated in Georgia, Hawaii, Michigan, Utah, West Virginia, and Wyoming. 57 Oklahoma State Senator Joseph Silk's dismissive comment about gays and lesbians captures the pro-exemption attitude. He stated: "They don't have a right to be served in every store. People need to have the ability to refuse service if it violates their religious convictions. 58 If that attitude had prevailed during the Civil Rights Movement, we would still have segregation in many parts of the United States.
Even marriage equality-friendly states like New York and Connecticut included religious exemptions in their same-sex marriage laws. 59 New York law gave religious corporations protection to discriminate in the provision of services and to continue to receive government funding as they did so. 60 "For example, if the Knights of Columbus owns a banquet hall, it can rent the hall for only those marriage ceremonies that it chooses to allow there." 
Everywhere
The exemption trend does not end with government services, adoption, and commercial businesses. Proposed exemptions wreak havoc with the law everywhere. For reasons described in Part III, no federal antidiscrimination statute outlaws discrimination on the basis of sexual orientation. As a start in that direction, in 2014 President Obama signed an executive order prohibiting sexual orientation discrimination in federal contracts. 63 The President resisted strong calls for religious exemptions "allowing religiously affiliated federal contractors to fire, refuse to hire, or decline to promote LGBT people because of their sexual orientation or gender identity."
64
LGBT rights advocates withdrew support for a proposed federal Employment Non-Discrimination Act (ENDA) that would have banned discrimination based on sexual orientation because it had too many religious exemptions. 65 The proposed ENDA exemptions were: * A complete exemption for houses of worship, parochial and similar religious schools, and missions; " A codification of the so-called "ministerial exemption" recognized by many federal courts, exempting positions at religious organizations that involve the teaching or spreading religion, religious governance, or the supervision of individuals engaged in these activities; * A provision allowing religious organizations to require employees and applicants for certain classes of jobs to conform to a declared set of significant religious tenets, including ones which would bar
LGBT people from holding the position. For example, a religiously- com/news/post-politics/wp/2014/07/08/gay-rights-group-withdrawing-support-ofenda-after-hobby-lobby-decision/. affiliated hospital could choose to require all nurses to follow a declared set of significant religious tenets, including avoiding samesex sexual activity, and be able to terminate a male nurse who they subsequently learn is in a relationship with another man. Similarly, a social services agency run by a religious sect could require its executive director to subscribe to a set of tenets that it declares significant, including one that bars LGBT people from holding the job, but choose not to impose the same requirement on its social workers or other classes of employees.
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"This exemption is so broad that it could leave a transgender doctor at a hospital or a gay food-services worker at a university without protection from workplace discrimination.
Even if federal legislation outlawing sexual orientation discrimination were in place, RFRA and its exemption-friendly interpretation in Hobby Lobby would undermine it. Hobby Lobby makes it easy for plaintiffs to win RFRA lawsuits against the federal government. Contrary to statutory and constitutional precedent, Justice Alito concluded that the courts should not challenge plaintiffs' account of a law's substantial burden on their religion but instead ask only if they asserted an "honest conviction" that it burdens their religion. 68 With this low threshold to undermine federal laws, it becomes less necessary to write religious exemptions into federal statutes. If plaintiffs sincerely believe they are cooperating with the "evil" of homosexuality or "giving scandal" by associating with gays and lesbians, they easily meet RFRA's low substantial burden standard.
Federal RFRA offers a religious defense to any federal statute. 73 claims. EMTALA: why should religious hospitals accept emergency cases of gays and lesbians? ERISA: why should employers provide pensions or retirement benefits to gays and lesbians? FMLA: why should an employer allow family leave for an employee who wants to care for a same-sex spouse or child of a same-sex relationship?
Even Title VII is in play. Justice Alito's opinion in Hobby Lobby suggested RFRA is not a defense to racial discrimination, but left open religious discrimination on the basis of gender.
Hobby Lobby demonstrates that women's equality, which is already protected in Title VII and the Constitution, is quickly dismissed in the name of religious freedom. 7 5 Sexual orientation discrimination, which to date has not enjoyed similar statutory and constitutional protection to women's equality, cannot be expected to survive any better.
Exemption advocates argue that religious plaintiffs will not win all these cases because the courts and legislatures will wisely decide which religious commitments are worthy of protection and which government interests should prevail. 76 That discretion, however, is a major problem with the arbitrary exemptions theory. It favors the mainstream religions preferred by the Justices and state and federal judges, as the majority of the Supreme Court demonstrated when it gave the back of the hand to women's rights in Hobby Lobby. 77 Antidiscrimination norms can't prevail in a world of religious exemptions. If we want a society in which everyone is treated equally, we need to be governed by laws that everyone follows equally. Everyone includes religious employers, as I argue in the next section.
III. THE CATEGORICAL EXEMPTION THEORY OF RELIGIOUS FREEDOM:
HoSANNA-TABOR
A. Women Were the First Victims of Categorical Exemptions
Imagine you're a member of a hierarchical church with a clearly defined priesthood limited to men. Your church directs a huge national chain of grade schools, high schools, colleges and universities, hospitals and social services agencies. That large network could not exist if priests were the only available employees. Therefore those organizations hire schoolteachers, professors, nurses, doctors and administrators. Some of those employees are members of the church; others are not. The employees sign employment contracts with their employers, whose policy manuals routinely affirm their adherence to state and federal laws, including antidiscrimination norms.
With so many educational, health, and social service institutions, the church is a big player in American life, and it receives large amounts of government funding. A typical employee of such an organization may be a female schoolteacher or school principal who does her job effectively for many years. Then, her employer decides she is too old to work effectively or too disabled to do the job. Perhaps she suffered sexual harassment in the workplace, her employer decided she was not worthy of pay equal to her male colleagues or she was fired because she was pregnant or because he simply doesn't like to work with women. Her employer might even deny her family leave to care for her children.
Like any American with an employment contract, such an employee would likely go to court to vindicate her rights as protected by state contract and tort law; equal pay acts; and age, disability, gender, pregnancy and family leave laws.
That employee would be in for a big surprise. filed, the employer would claim the protection of the First Amendment, arguing the employee's lawsuit must be dismissed because she is a minister. This defense is puzzling to her. The employee knows her hierarchical employer does not ordain women. She is a schoolteacher, principal, or nurse, and never a priest. Although her lawyer explains this fact to the court, her lawsuit is nonetheless dismissed. The court explains that whether she is a minister, or not, is a theological question that courts can't resolve. 79 The employee finds out that she doesn't possess any employment rights because her employer has just ordained her under a theory of religious freedom called either the "ministerial exemption" or the "ecclesiastical abstention" theory of the First Amendment.° Unknown to the employee, her employer enjoys a complete, categorical exemption from the employment laws in the name of religious freedom. The woman whose church ordains women and preaches their equality with men fares no better. Her lawsuits for equal pay, gender discrimination, and pregnancy discrimination are all similarly dismissed because she is an actual minister or priest. 81 She is at least as puzzled as the non-ordained woman. Why is an employer that believes in women's equality and ordains women allowed to fire or demote her when she is pregnant, or to pay her less than equally qualified males?
The First Amendment case law offers these women no explanation, only a categorical exemption for their employers. The case law of the categorical exemption has disproportionately affected women.
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B. The Case Law of the Ministerial Exception
Long before the Supreme Court recognized the ministerial exemption defense in 2012 in Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, the federal and state courts unanimously adopted this categorical exemption theory of the First Amendment. Under this theory one word, "minister," wipes out employees' rights. 83 84 Mrs. McClure alleged she received "less salary and fewer benefits" than her equivalent fellow male employees and was fired when she complained about it. 85 McClure's case was categorically dismissed, as were all subsequent cases involving gender and pregnancy discrimination by women priests and ministers. 86 Thereafter, in Catholic institutions, in particular, numerous women schoolteachers and principals who knew definitively they were not priests found out they had no rights against their employers. 87 Even claims of racial discrimination were dismissed under the ministerial exemption. 88 Thus, it was no surprise that a woman employee, Cheryl Perich, was the plaintiff in the Supreme Court's only ministerial exemption case. 89 Perich, a grade school teacher at a Lutheran school, was taken ill during the school year. 9 0 After she recovered faster than expected, Perich tried to return to her job at Hosanna-Tabor. Expressing skepticism about her doctor's report, the school refused Perich reentry, and then fired her after she pursued a disabilities discrimination claim with the Equal Employment Opportunity Commission, which enforces federal antidiscrimination laws. Perich had a classic claim of disabilities discrimination and retaliation, which could have been litigated like any similar case, with testimony about the medical evidence and the school's actions in response to her doctor's orders. 92 Hosanna-Tabor had no religious belief in discriminating against disabled people and its employee handbook expressed its commitment to all antidiscrimination laws. 93 Nonetheless, the Supreme Court ruled that Perich was a minister and allowed her lawsuit to be dismissed under the First Amendment, even though her lawsuit had nothing to do with religion. 94 It was only late in the litigation that Perich's superiors at Hosanna-Tabor pretended they fired her because she was not a good Lutheran. 95 The most astonishing part of the Court's opinion was its blithe assertion that religious employers win even when there is no religious dispute at stake: "The purpose of the exception is not to safeguard a church's decision to fire a minister only when it is made for a religious reason." 96 Instead of ruling that religious employers are justified in disobeying the law whenever they have a doctrinal reason to do so, the Court opened the possibility that purely secular lawsuits against religious employers will also be dismissed. The exemption appears to be almost absolute.
The Court's fact-specific ruling in Hosanna-Tabor left open the question of which future plaintiffs would be dismissed from court because they are "ministers." 97 It also left the courtroom door open to tort and breach of contract claims by religious employees. 98 Unfortunately, in the current campaign against LGBT rights, religious employers are working to slam that door closed as fast as they can.
C. The Church's Crusade against LGBT Rights
Post-Hosanna-Tabor, Catholic schools are on a rampage to fire and limit the rights of their LGBT employees and anyone who dares to support them. 99 The cases of LGBT-related firing keep accumulating, as described 
below.
Christa Dias, a non-Catholic, lesbian Technology Coordinator at Holy Family School and St. Lawrence School in the Archdiocese of Cincinnati, Ohio, was initially fired for becoming pregnant outside of marriage and then for using artificial insemination to become pregnant; the archdiocese changed its explanation a few times.
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Shaela Evenson, a non-Catholic middle-school teacher, taught literature and physical education for 9 years at Butte (Montana) Central Catholic Schools until fired for becoming pregnant outside of marriage, and not, school officials insisted, for being a lesbian. 10' Barbara Webb, a chemistry teacher and volleyball coach at Marian High School in Bloomfield Hills, Michigan, lives with her lesbian partner. When Webb was 14 weeks pregnant, she tried to arrange the pregnancy leave that other teachers at the school enjoy. Instead, she was fired. The school told her she could keep her health insurance if she remained silent about her firing. She refused.1 0 2
Mike Moroski, Assistant Principal at Purcell Marian High School in Cincinnati, Ohio for 12 years, was fired after posting on Facebook "I unabashedly believe that gay people SHOULD be allowed to marry" and quoting President Obama's support for same-sex marriage. Moroski is married to a woman.' 0 3
Maria Krolikowski, who taught for 32 years at St. Francis Preparatory High School in Queens, New York, was fired for insubordination after she came out as transgender, which a school administrator said was "worse than gay."9 Carla Hale, a gym teacher and coach for 19 years at Bishop Watterson High School in Clintonville, Ohio, was fired for having a "quasi-spousal RIGHTS 
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relationship" with a woman after her lesbian partner's name appeared in Hale's mother's obituary.
Erin Macke, an alumna of Mother McAuley Liberal Arts High School in Chicago who returned to teach at her alma mater, was fired after telling a student she was a lesbian while counseling the LGBT student, who was suicidal.
Mark Zmuda was fired as Vice Principal of Eastside Catholic High School in Seattle, for marrying his partner, Dana Jergens, after same-sex marriage became legal in Washington. School authorities told him he could either divorce or be fired.
Michael Griffin, who taught French and Spanish at Holy Ghost Preparatory School in Bensalem, Pennsylvania, was fired on the day he went to get his New Jersey license to marry Vincent Giannetto.
Ken Bencomo, an English teacher for 17 years at St. Lucy's Priory High School in Glendora, California, was fired after a Southern California newspaper announced his marriage to Christopher Persky soon after the Supreme Court's decision in Hollingsworth v. Perry restored same-sex marriage to California.
Flint Dollar, Band Director at Mount de Sales Academy in Macon, Georgia, was fired after he announced plans to marry his male partner on Facebook. Dollar asked supporters to donate band uniforms in place of wedding presents. 104 Brian Panetta, after 5 years as Band and Choir Director at Sandusky (Ohio) Central High School, was forced to resign immediately after announcing his engagement to Nathan David, even though Panetta had offered to resign at the end of the school year, before the wedding took place 
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Olivia Reichert and Christina Gambaro, a teacher and a coach at Cor Jesu High School in St. Louis, Missouri married in New York. A copy of their mortgage application was sent to their employer. Reichert and Gambaro were fired once the school realized they were married from the mortgage form. at WMA. Moreover, Winters had revealed her marriage to school officials in 2007, and they had urged her to keep it hidden. After two parents complained about the marriage to the Philadelphia Archdiocese, however, Winters was fired."' No school job is safe.
As noted above, Hosanna-Tabor left open several loopholes for non-ministerial employees to file for employment discrimination, namely a fact-based definition of minister and the possibility of filing tort or breach of contract lawsuits. 112 For example, Christa Dias was able to win a jury verdict because she was non-Catholic. 
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completely on employees' rights. 114 Late in their contract negotiations, the dioceses have required teachers to sign contracts stating they are ministers.11 5 They have also added new, more detailed morals clauses to employee handbooks. 1 6 San Francisco's archbishop, for example, not only asked all teachers to sign "minister" contracts but also added language to the faculty handbook binding all teachers to the church's teachings on sexual morality. Even non-Catholic teachers are to be treated as ministers and held specifically to the standards to:
Affirm and believe the Church's teaching about the sinfulness of contraception . . . Thus, the church is targeting not only LGBT reproductive privacy and the right to marry, but also everyone's core free speech rights about marriage equality. Indeed, the Archdiocese of San Francisco is requiring affirmation of the beliefs of its employees even though their own religious beliefs should be absolutely protected by the First Amendment. 1 19 There is no reason to expect that religious colleges, universities, hospitals and social services organizations will not follow the elementary and high schools' lead in finding more ways to restrict the rights of their employees.
The timing of Hosanna-Tabor and the new teachers' contracts makes clear that the only purpose of these ministerial contracts is to rob employees of any employment rights. The result is a growing lawless swath of American life that enjoys a categorical exemption from laws, and keeps growing bigger. The categorical exemption pretends to support religious freedom. Tell that to the employees who enjoy no religious freedom because their institutions are categorically exempt from the laws that are supposed to protect individual Americans.
Note one huge anomaly between the arbitrary exemption theory of Hobby Lobby and the categorical exemption theory of Hosanna-Tabor. Hobby Lobby made it exceptionally easy for plaintiffs to win a lawsuit while Hosanna-Tabor almost completely kept plaintiffs out of court. Any exemption theory is easily adjusted to meet its ultimate goal: to protect religious freedom selectively in order to keep the powerful and traditional in charge against the upstarts who want their constitutional rights. Hidden exemptions do the same, as I argue in the next section.
IV. THE HIDDEN EXEMPTION THEORY: READING THE ESTABLISHMENT CLAUSE TO ALLOW RELIGION-BASED LAWS
A. The Exemption Hiding Behind Abortion Laws
The first major political and judicial victory of religious doctrine over women's equality occurred with the passage of the Hyde Amendment in Medicaid is the federal health insurance program for the poor, which provides funding for all "medically necessary" services.' 23 In his quest to ban abortion, Hyde introduced an amendment completely outlawing payment for all abortions. 124 From the introduction of the amendment to the adoption of a final version in a House-Senate conference, the proamendment legislative debate was conducted completely in moral and religious language. 125 Although Hyde's proposal was an amendment to an appropriations bill, the comparative expenses of childbirth and abortion were never mentioned. 126 Although Medicaid protects "medically necessary" procedures, Congress considered no medical or scientific testimony. 127 Although the Court had recognized that women's life and health must be protected in any abortion regulation, Hyde, just like the Roman Catholic Church to which he belonged, insisted that the ban on abortion must be absolute, with fetal life always given priority over maternal life. 128 Thus the Hyde Amendment, which banned funding even for medically necessary abortions where maternal or fetal health was at stake, was almost fully consistent with the moral teachings of Hyde's church, but inconsistent with women's physical and emotional health and, consequently, their equality.
Challengers equality laws pretended they were defending a neutral ideal of traditional marriage. Instead, their procreative ideal of marriage linked directly to St. Augustine, the prominent Christian Bishop of Hippo who wrote On the Good of Marriage around the year 401 C.E. According to the Bishop of Hippo, marriage has three goods: procreation, fidelity, and indissolubility. 136 States defending their same-sex marriage bans promoted that first theological rationale for heterosexual-only marriage, as did the dissenting Justices in Obergefell. 1 37 St. Augustine was troubled by the sinfulness of sexual desire, which he viewed "as in itself an evil passion (that is, distorted by original sin)."' 138 Instead of insisting that Christians renounce all sex, however, he identified a moral rationale that justified some sexual activity, namely procreative heterosexual marriage. 1 39 His theory of marriage channeled sexual desire into its proper procreative purpose within heterosexual marriage. Such limited sexual activity was moral because it served the goal of procreation, thus avoiding unruly passion and sin.
Incredibly, some modem judges and legislators not only agree with Augustine, but think his ideas should determine the marriage laws of the states. The procreative Augustinian ideal was the last main roadblock to marriage equality. It appeared in numerous dissents to pro-marriage equality decisions and as the main legislative and judicial reason for the marriage ban. 1 40 Augustine was everywhere. Dissents to Massachusetts, California, Connecticut and federal marriage equality relied on the Augustinian rationale.141 Massachusetts Justice Robert Cordy identified the procreative purpose of marriage as the reason to deny equal marital status to gays and lesbians. 142 Similarly, Ninth Circuit Judge N.R. Smith defended California's two justifications for marriage, namely the "responsible procreation theory" and the "optimal parenting theory." 143 The first theory argues that heterosexual marriage "'steers procreation into marriage' because oppositesex couples are the only couples who can procreate children accidentally or irresponsibly." 144 Connecticut Justice Peter Zarella also adopted the "responsible procreation" theory because the actual purpose of marriage is "to privilege and regulate procreative conduct."' 145 Justice Samuel Alito's dissent in United States v. Windsor asserted that "marriage was created for the purpose of channeling heterosexual intercourse into a structure that supports child rearing." 146 Suggesting that even sterile heterosexual marriages are procreative (and therefore permissible while same-sex marriage is banned), Alito wrote that marriage "is intrinsically ordered to producing new life, even if it does not always do so." 147 That outmoded channeling sexuality and sterile marriage theory is purely Augustinian.
Post-Windsor, four circuit courts identified a due process and equal protection right to same-sex marriage while one circuit court denied it.' 48 People may not need the government's encouragement to have sex. And they may not need the government's encouragement to propagate the species. But they may well need the government's encouragement to create and maintain stable relationships within which children may flourish. It is not society's laws or for that matter any one religion's laws, but nature's laws (that men and women complement each other biologically), that created the policy imperative. 1
0
St. Augustine couldn't have said it any better.
The validity of the procreative argument is completely undermined by the facts that many heterosexual marriages are not procreative, the state may not legally force any married couple to bear children, technology now allows gays and lesbians to become parents, and children flourish in a wide variety of family environments.
Justice Kennedy drove a stake through the heart of Augustinian marriage in Obergefell by rejecting the religious rationale for marriage in favor of neutral constitutional principles. 151 One hidden exemption, which long allowed religions to follow their own beliefs about marriage instead of fair and neutral laws, finally disappeared.
Augustine, however, lives on in the hearts of many dissenters, especially Justice Alito, who seems sorrowful that "the tie between marriage and procreation has frayed."' ' 52 The rhetoric of the four dissenters in Obergefell should remind you: when hidden exemptions disappear, arbitrary and categorical exemptions appear to take their place.
C. Warning.-Arbitrary and Categorical Exemptions Replace Hidden Exemptions
This is not the time to become complacent about LGBT rights. Recent developments illustrate the linkage of the three exemption theories. The hidden exemption banning same-sex marriage has just disappeared. In response, the arbitrary and categorical exemption forces have come out with a vengeance to restrict LGBT rights by any means they can. The anti-LGBT developments in Parts II and III of this paper are .largely a result of the disappearance of the hidden exemption surrounding same-sex marriage. Without the hidden exemption to protect them, LGBT opponents seek arbitrary and categorical ways to deny LGBT rights.
Women's history confirms that all three exemptions serve one purpose: to impose powerful religions at the expense of civil and constitutional rights. After all, during the 1960s and 70s, women's reproductive freedom occurred when the Court overturned religion-based laws banning contraception and abortion as a violation of due process. 153 Our victory was short-lived. The arbitrary exemption process began almost immediately with federal and state so-called conscience clauses, which exempted religious medical personnel from obeying laws that protect women's health and choice. 154 Hobby Lobby is only the most recent stage of the long religious battle to exempt away women's freedom. Indeed, women today suffer not only from arbitrary and categorical exemptions; most new abortion laws contain hidden exemptions.
Proponents of marriage equality have reason to celebrate the end of the hidden exemption regime of religion-based marriage laws. The battle is far from over, however, as the arbitrary and categorical religious exemptions people are hard at work.
LGBT advocates need to learn a lesson from their predecessor women's equality movement, which is currently losing all three exemptions battles. Religious freedom should not be defined as a right to do whatever you like and to discriminate as you please. Instead, religious freedom is protected by non-religion-based laws that govern everyone equally, without exceptions.
V. CONCLUSION
This symposium focused on Hobby Lobby's implications for LGBT rights. By exempting businesses from the contraceptive mandate of the Affordable Care Act (ACA), Hobby Lobby gave opponents of LGBT rights a powerful weapon to restrict LGBT freedom and equality. Because of Hobby Lobby and the Religious Freedom Restoration Act (RFRA), business owners now argue that religious freedom entitles them to refuse professional and commercial services and insurance coverage to gays and lesbians and their families.
Hobby Lobby is a threat to religious freedom. But it is only one third of 
